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CANFIELD vs. GIBSON. Canin 








A note by be- 
ing marked ne 
varietier, does 
not lose its ne- 
gotiability. 

t When the 
maker of a note 
relies on pay- 
ment before en- 
‘ dorsement, the 
for $800; who by endorsement, before the (om wr Mle 
as to the time of 

endorsement 


Appeat from the court of the eighth district. 


Porter, J. delivered the opinion of the 
court. The petition states that the defendan 
made his note payable to one Samuel Thomas, 


same was due, transferred it to the plaintiff— 
and that the payment of said note has been "** °° h™ 
secured by a mortgage on a house and lot, 
situated in the town of Covington. 
The defendant pleaded that the debt sued 
for had been attached in his hands, as garni- 
shee, in the suit of Layton vs. Thomas. 
That the note on which the suit is brought 
was given in part payment of a house and lot 


Jd 


Bast’n District. 


April, 1823. 
PQryw 


CANFIELD 
vs. 
Grsson. 





CASES IN THE SUPREME COURT - 


in the town of Covington, which was guaran. | 
teed free from all incumbrances and mort. | 
gages whatsoever, yet the same is subject to | 


several liens. 


And that the plaintiff received the note af. | 


ter it became due. 
No parol evidence was introduced on the 


trial; the note was admitted to be negotiable, | 


and endorsed in blank without any date affixed 
to it; no evidence was given by either party 
of the time when it was transferred. 

The sale from Thomas to Gibson was pro. 
duced, itis in the usual form with a clause of 
warranty, and states that the premises stand 
mortgaged until the payment of the note now 


sued on. On it, however, was endorsed the’ 


certificate of the parish judge, that the pro 


perty sold, remained subject to a mortgage 


granted by the vendor, in favor of John Guy 
tavus, for $400; and another granted by Gus 
tavus, in favor of Packwood & Price, for $230 

The acts establishing the existence of these 
liens, and the record of the suit of Layton vs, 
Thomas, in which the present defendant was 
summoned as garnishee, were also introduced. 

Nothing in the evidence enables us to say 
that the plaintiff knew the consideration of 
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Basta Distict and relies on payment before endorsement, »gr 
~~ §=any other legal defence, the burthen of proof 


Gisson. 
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» of the time of the endorsement, rests on “him, | 
See Hendrick 'vs. Judal; 1 Johnson, 319 ; We 
ster vs. Lee,.5 Massachusetts Reports, 334. 


This view of the rights of ‘the plaintiff ) 
der the endorsement, renders it dnneces: a 
to go into the’ question whether the puirch 
of immoveable ‘property, affectéd’ by a lien’ 
but not actually ‘disturbed by suit, can with 
hold payment anitil security is furnished by the 


vendor. 
















It is therefore ‘ordered, adjudged and ° & 
creed,’ that the’ judgment of the district cedar 
be‘annulled,‘avoided and reversed, and piv | 
ceeding*to give'such judgment as in our ope 
nion ought to have been given. It is ordered 
adjudged and’ decreed, that the’ plaintiff dq 
recover of the'defendant the sum of eight hun | _ 
dred'dollars, with interest from’ judicial de) 
mand; and costs of suit; and itis further de: 
creed, that the'mortgaged premises, mentiot 
ed'in the plaintiff's. petition, be seized and | 
sold, to satisfy the’jadgment now rendered. ve 


Hoffman for the plaintiff, Preston or the ar 
fendant. f 
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4 er . , , ' ‘ Fast’n. Disteict . 
April, 18%3. 
Saye DAVID'vs. SITTIG. ~ enone 
oa » © Dave 

 “Appeat from the court of the parish andicity Stevie. 


Ne w-Orle e385. " ” Declarations 
ofthe father are 


.Maruews, J. delivered the opinion of: the ee ae 
child if made be- 


conrt. This suit Wag. ‘brought on two promis-;,’. the cause of 
sry, notes, executed by the defendantin favor °°" *"*- 
ofthe plaintiff... The former pleaded infaney, 

and, consequent ingapacity;to contract any 

binding obligation; he obtained judgment, 
from which the latter appealed. P 


The notes given in evidence by the appel- 
; lant, are dated, one in September, and the 
4) | other in November, 1819. In support of his 
yer plea’ of infancy the appellee offered .a pass- 
a port signed by his father, (wherein he states 
ait himself consul of his Majesty the king of the 
RAS Netherlands.) dated in 1817. In this instru- 
cit ment the son is stated at that time to have of 
en 17 years old, and its genuineness is as- 
tertained by proof. Oral evidence was also 

ndered, to prove his youthful appearance 
and boyish conduct, during his voyage to 
".. | N@W-Orleans, and subsequent to that period ; 
and Tikéwise'that thé fact" of ‘his ‘Minority, at 
the time of making the promissory notes 6n 
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oo which this action i8 founded, ‘was! knowantg | 


A 
Davo” 


° deiees: 
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.» the plaintiff! To the Witrédtetion of all thiste 
* timony, a bill of exceptions was filed, as’b 
eontrary to the general rule of evidenge} ¥ 
requires the best thatthe naturé of a tabse 
adthits. The" pastport'sigied by the fattietiy 
also"6pposéd Gn ‘the® pfodnd of his “iheonipe 
tenéy tol testify; as established by our code 
{It's trie that aceording to our haw asta 
dants and ‘descendants’ cafinot’ be’ 
for of against'eaeh other. “Cibil Caule, p. ‘Sug 
art. 248. al 
The most obvious reasons, on which this | 
rule is founded, are danger of perjury on a 
count of improper bias; and: the inhuma' 
of arraigning: a8 witnesses, parents agai 
their children, or children against their pq 
rents, But in the present case, it is not : 
tempted directly to introduce the father any 1 
witness. Evidence is offered, only. to sho § 
what he bas declared and written, in relat ion | 
to a fact, completeiy within his, knowleg 
and which was atteted at atime, w 
stood witliout temptation to evade, on § 
short of the truth. In pursuance of this’@dq 
trine, (contrary to the general rulesthatyheat, 


say is not evidence,) memoranda made. in bi 
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16,.p, 473. rm 
itis, true that the law of the country, alts 
which, these exceptions to the general rule 
@e tolerated, does not render.ascendants and 
descendants. incompetent to testifyyforor 
| against each other. But the reasons.on which 
they are founded, viz. necessity or the. fre- 


= 
o 
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on as 





ence ; and great’ probability of the truth of 
facts thus recorded or declared, arising from 
the unbiassed state of mind in which they | are 
1 nitered, appears to us to be equally forcible 
ourowa law... Parochial registers, in 
‘gountries where by law they are requiréd to 
be kept, are perhaps.the most authentic and 
best evidence of,births and pedigrees; but it 
1 oes not appear that such is the law or custom 
‘the kingdom in which the defendant was 
‘shonn;,.and_even if, it did, itis, clear, that) the 
destimony on,which registries, of thatskind are 
feommouly.made, is.the declaration of the fa- 
dher.or mother, and receives credit, on, the 
ground, that, they,.were best acquainted. with 
the fact,.and declared it free, from improper 
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| tlea,or any:other family registers; and even. eo Pigrict. 
public reputation, are.reeeived as.good proof t> 
| ofpbirths and pedigrees. See hit: Ho. Am, eds * 


aupen. 
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Rast’n District. 
April, 1823. 
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An endorsee 
without notice is 
not affected by 
any equity be- 
tween the origi- 
nal parties, 





CASES'IN "FHE SUPREME ‘COURT 
bias, or temptation'to falsify. Inthe absent 
of this higher species ‘of evidence, CONN 
justice are*in' the habit of resorting to héarsiy 
and public reputation, in relation'to such’ thate 
ters; and we ere! of opinion that the parith 
court:didnot err in receiving the’ téstiniddy 
offered in the present case on thé part of thé 
defendant.. Being received, it supports hit! 
plea of minority; and consequent incapacity! 
to-contract in the: manner — by the p 

tifk ' 





It is therefore ordered, adjudged and, 
creed, that the judgment of the court ‘below, 
be affirmed with costs. — 


ihe ell 
Seghers for the plaintiff, Davezae for r the des 
fendant. a ob dw 
j i P 9 | a 4 
THOMPSON vs. GIBSON. ® mow a 


Aveeat from the court of the eighth ‘inti 
Martin, J. delivered 'the opinion of (é” 


“court. ‘The plaintiff brought this’ suit/as ete 


dorsee of the defendant’s note adiallys v3 
Thomas, ii 

The defendant pleaded that’ 'the amoarit of 
the note was attached in ‘his hande ‘i the: 
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ease of Layton vs. ‘Phomas, and that-the-nete ©4st's District. 


was given as part.paynient of. the sprice of a 
house and lot purchased from Thomas, which 


be warranted free;from all ineumbranees; al- 
though thepremises stood at the tite mortgag- 
ed to,Packwood & Price, and:to JeGustavus, 
ofall. which the plaintiff had notice : further, 


that the plaintiff renewed. .the. note, on-whiel: . 


the suit is brought.after its maturity.. 
The plaintiff!had judgment, but~the exe- 

cution was directed to be staid till after the 

mortgages were raised. He appealed. 


The defendant introduced the mortgages 
to Packwood & Price, and J. Gustavus. It 
was admitted that the mortgaged premises 


ineludéd the Jot and house, for the price of 


which the note sued upon was given. 

The execution and_endorsements of the 
note were admitted, 

The note was executed on the 16th of No- 


_ yeniber 1818; and the last endorsement bears 


date of the 24th of June. 1819. ‘It is there- 
fore. clear that the plaintiff renewed it be- 
fore maturity : it being poyable twelve months 
after date. 


No. parol evidence comes up with the re- 


cord and the statement.of facts, presents no- 
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East’n District. 
April, 1823. 
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thing that,,will..avarrant a conclusign ithat the 
plaintiff had any notieevofthe equity whichwie 
endeavoured to be set up.» tee vans 

Nothing: augers the plea of, an. ttn ; 
meant. «» ad me pale tga 

.t-resalts that the lain isa bona fideen. 
dorsee in proper time and without notice sth, 
defendant. although he might avail: himself 
the defence made, were the note in the 
of its original payee, must’ fail ag the note is 
now inthe hands of an endotsee. oad 

This point was determined by this courti, 
the case of Hubbard’ & al. vs: Fulton’s: eit” 
7, Martin, 241. ei eS » Fant 


Ati Is therefore “ordered, _ adjndg ged, and de 




















be annulled, av oided ‘and reversed, "and. 
court proceeding to give such a a judgment as 
in their opinion ought to have been n giv : 
low; it is further ordered,. adjudged an de 
creed, that the pleuilltpecover the amoun bi i 
the note t. 6 five 1 hundred dollars, with ig 
rest at e per cent t ftom t the legal de , 
and costs ae both collrts. And it” is far ler 


decrees that the seek eS remises, men 
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ni, be seiged 
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and sold to satisfy the judgment now render- i 


ed. Prwmo“7y 
THOMPSON 


Hoffman, for the plaintiff, Preston, for the Cuiien. 
defendant 


RI AI 


PEYTAVIN vs. PALOE. 


Apreat from the court of the second district. 
A demand 6f 


$640 and ez- 


Porter, J. delivered the opinion of the penses of pro- 
test will autho- 


court. This action was instituted on two pro- road 7 es 
missory notes. The defendant pleaded the 
general issue and payment; there was judg- 


_ment against him and he appealed. 


He assigns as error, apparent on the re- 
cord, that the plaintiff only demanded $640 
with interest and costs in the petition, and ~“ 
that the court below condemned him to pay 
six hundred and forty six dollars with costs 
and interest. 

But a recurrence to the petition shows this 
objection to be unfounded, for the plaintiff 
did not demand six hundred and forty dollars 
alone, but prayed that the defendant might 
be decreed to pay him this sum together with 
the expenses of protest. 





The appellee complains there was error in 
Vo, 1. (XN. s.) 20 
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East’n District. @ 4 2 j ‘ mm” Gg 
“pri, 1823. condemning him to pay the costs for having — 


w~~ failed to prove an amicable demand. If there tc 
— was, the case is not brought up in such a man- st 
PaLoz. ner as to enable us to give him relief. There is is 
neither facts agreed on by counsel, or made ti 

out by the judge, nor special verdict, nor cer- e 

tificate of the clerk, or any thing equivalent tl 

thereto; we cannot therefore reverse the judg. re 

ment on amatter which depended on the evi- ju 

dence taken on trial. JMoulon vs. Brandt's syn. ty 

dics. 10 Martin, 669. e} 

We consider the appeal as one evidently Pp 

brought up fordelay, and we dotherefore order, Pp 

adjudge and decree that the judgment of the th 

district court be affirmed with damages at ten th 

per cent on the amount of the debt, and that de 

the appellant pay the costs of this appeal. al 


4 
Moreau, for the defendant. ” 
HATCH vs. WATKINS 
th 


The aten- AppgeaL from the court of the second district. 


‘dance before th 
referees weve, Martin, J. delivered the opinion of the 


want of notice. di 
eh et f° court. The plaintiff sues for work and labor ~ ‘ 
pemin.: » oe done for the defendant in building him a k 
the tial by jury, HOUSE ; the general issue was pleaded and a " 


jury prayed for. 
By a rule of court (with the consent of par- 
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' ties) “« two persons were a i East’n District. 
ties ) P ppointed referrees oe eee 


to examine the dwelling house, which isthe wr-w 


subject of the present suit, and ascertain what a 


is due to the plaintiff for the work done, and — 
timber, &c. furnished by him, and likewise to 
examine the accounts of the defendant against 
the plaintiff, so far as they can agree, the 
referees to be previously sworn by some 
judge or justice, to do complete justice be- 
tween the parties so far as they can; to 
examine in due form such witnesses as the 
parties may have before them; to give the 
parties reasonable notice of this meeting; that 
they make their report in writing to the court; 
that they specify which of the parties is in 
debt to the other, as relates to said house, &c. 
and to specify the amount, which were as- 
certained on before, shall become the judg- 
ment of the court.” 

The arbitrators took an oath “ to perform 
the duty incumbent on them by the honorable 
the judge of the second district, to be and to 
do, to go and to perform the examination and 
valuation of a dwelling house of W. S. Wat- 
kins,to value said building to the exact price, ‘ 
to the best of their knowledge.” 

They reported that “ after due examina- 
tion of the work, by measurement, they de- 
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East'n District. clare that the said dw 


April, 1823. 
PQY iy 


Hatcu 
vs. 
Watkins. 
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$2,260, 58 cts. including 17,000 shingles furs 
nished by the plaintiff’ The defendant to 
furnish the plaintiff’s board. washing and lodg. 
ing whilst building the said house. 

One of the referees, being examined as to 
the oath taken by them and the preseuce of 
the defendant, answered they were sworn in 
the manner before stated; and that the de. 
fendant was present at the measurement, and 
made no objections to their proceeding to it; 
he said nothing at all as to the subject of .no- 
tice. The plaintiff pointed out some sash 
doors, as part of the work done by hia, 


and the defendant did not object. When 


the referees came to the defendants, they 
shewed him the oath on the files of the court, 


taken by them, he made_ no objection, but ' 


consented that they should proceed and exa- 
mine the work. They did not call for any 
account from the defendant, neither did he 
produce any. They did not give either party 
notice of the time of their meeting. Both were 
present at the examination and measurement, 
and neither of them made any objection. 
The court gave judgment for the plaintiff for 
$2,660, 58 cts. and costs. The defendant ap- 
pealed. 


elling house is, worth | 
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The case had been submitted to us without © 
any argument. 

We gather from the record that the defen- 
dant complained below of the insufficiency of 
the oath taken by the referees, and the want 
of notice,and objected to the court giving 
judgment on the report of the referees, be- 
cause the defendant in his answer had prayed 
for a trial by jury. 

We think the district court did not err, in 
overruling the objection as to the oath, as it 
was shown to the defendant before the re- 
ferees proceeded, and he made no objection 
and consented that they should proceed; as 
it extended to all the duties which it became 
necessary for them to perform, the defendant 
having submitted no account to their exami- 
nation. 

The court rightly held that the want of 
notice was cured by the attendance of the 
parties, and their presence to all the opera- 
tions of the referees. 

It was likewise correct in concluding that 
the reference and consent that the report 
should become the judgment of the court 
was a waver of the trial by jury. 
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ge It is therefore ordered, adjudged and de. 


w ~~ creed, that the judgment of the district court 
Hatcu 
vs. be affirmed with costs. 


Watkins. 


Eustis, for plaintiff, Morse, for defendant. 


HEIRS OF DUBREUIL f. p. c. vs. ROUZAN. 


Apreat from the court of the parish and 


Under a gen- 


neral power the city of New-Orleans. 
attorney has a 


right so substi- 


tute anotherto Porter, J. delivered the opinion of the 
act in his place. 


An authority court. The petitioners state that they are 


to settle an ac 


countimplies the heirs in right of their mother the late Am 
right to admit 


pos rte Pignery, to their grandmother Mariane Du. 
by thedebtor. preuil Alias Brion: that the defendant was 
appointed curator of the estate, and that he 
administered thereon without rendering any 
account; they state that their portion of it 
is $410, 80 cents each, and pray judgment 
for that amount. 

The defendant answers that he has duly 
rendered his account to the judge of pro- 
bates which has been examined and appro- 
ved : that he paid to C. Ferrand, fils, f: m. c. 
attorney of Marguerite, Adélaide, and Mathu- 
rin Pacaud, three of the plaintiffs in this case, 
each the sum of $247, 9 cents, being their 
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shares in the said estate; and that C. Fer- East’ District. 


rand, fils, the attorney passed a receipt in full 
discharge of his constituents claims on the 
succession of their grandmother; that there 
is yet due, and owing to Raimond Pacaud 
one of the petitioners 247 dollars and some 
cents which he is willing to pay any person 
duly authorized to receive it. 

There was judgment for the plaintiffs and 
the defendants appealed from so much of it 
as regarded Adélaide, Marguerite, and Ma- 
thurin Pacaud. 

The principal question agitated on the 
argument was, whether a power of attorney 
includes the right of substitution, when no 
such authority is expressly given in the ins- 
trument. In the case before us the plaintiffs 
appointed Charles Pacaud, their agent, who 
substituted Ferrand, to whom the defendant 
as curator paid the shares of three of the 
plaintiffs. 

The counsel who sustained the negative, 
relied principally on Civil Code, 424, art. 24, 
which provides that the attorney cannot go 
beyond the limits of his procuration, and that 
whatever he does in exceeding his power is 
null and void with regard to the principal. 


April, 1823, 
Prt 
DuBreEviL’s 
HEIRS. 
v8. 
Rovwzan. 
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Hast’n District. i i 
‘pri, 162, His clause it was contended repeals the 


\~ provision found in the Spanish law, that un. 
— der a general power the attorney has a right 
Rovzay. to substitute another to act in his place. 

We understand this article to be nothing 
more than an enunciation of the general prin. 
ciple common to all laws that treat on this 
subject, and that it leaves the particular pro. 
visions on the power of substitution untouch. 
ed. According to the 19th law of the 5th 
title of the 3d Partida, it is also provided that 
an attorney can do nothing beyond what is 
permitted or commanded in his letter of at 
torney, and if he does, it will not be valid: yet 
in the very same statute it is declared that tho’ 
an attorney at law cannot appoint a substitute 
unless explessly empowered so to do, any 
other attorney may, and the act of the person 
so substituted will be as valid as if done by 
himself. Laws in part materia must be con 
strued with reference to each other. C. Code, 
4,17. We cannot attach a different meaning 
to phrases worded nearly alike, and certainly 
conveying the same idea. It is not disputed 
that in Spain the provisions cited from the 
Partidas, were consistent with the autho- 
rity confered by another part of the same law 
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to appoint a substitute Upon no sound rule 
of construction, then could we hold, that the 
re-enacting the same provisions in our code, 
repealed that authority. 

It was somewhat relied on by the defen- 
dant, that the power under which the attor- 
ney acted did not bind the principal, be- 
cause the matters transacted by him were such 
as required a special authority. But we think 
differently ; a power to receive what is due 
from a debtor, necessarily implies the right to 
allow him any payments he has already made, 
and it appears to us‘is quite different from 
acknowledging a debt, for which a special autho- 
rity is declared by our code to be requisite. 

The power ofattorney was sufficiently com- 
prehensive to embrace the succession of the 
grandmother, as well as that of the mother. 

On the whole, we consider the equity of the 
case most clearly with the defendant; and we 
do not see that the law is at all violated in 
protecting him. 

The amount due to each heir, from the suc- 
cession, was 267 dollars9 ets.,and that sum was 
paid; it was admitted however, that a further 
examination of the accounts shows that there 
is a balance still due to each, of eight dol- 
VoL. 1. (N. 8.) 21 
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East’n District. ‘“ ; 
‘Apri, 1823. larsand eleven cents ; for that sum they age 


w~ entitled to judgment. 
DusREvIL’s 
"a's It is, therefore, ordered, adjudged and de. 
Rovzay. 
annulled, avoided and reversed, as to the ap. 
pellees in this cause ; and itis further ordered, 
adjudged and decreed, that the plaintiffs Mar. 
guerite Pacaud, Adélaide Pacaud and Mathw. 
rin Pacaud, do recover of the defendant the 
sum of eight dollars and eleven cents each; 
that the defendant pay the costs in the inf 
rior court, and the appellees those of the ap. 


peal. 


Dennis for plaintiff, Livingston for defendant 


—_— 


WOLF vs. BUREAU. 


Parol evi- Apreat from the court of the first district, 


dence may be 
received of the 


authority given Martin, J. delivered the opinion of the 


to the President 
of a Bank 1 court. The defendant was sued as endorser 


“. * of a promissory note; he pleaded the gene- 
ralissue: that the Louisiana Bank received 
payment of the said note, at a time when it 
was their property, and discharged him of 
all liability thereon. There was a verdict and 
judgment in his favor, and the plaintiff ap- 


pealed. 


creed, that the judgment of the parish court be 
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"Two bills of exceptions taken by the plain- 
tiff’s counsel come up with the record. 

At the trial, the defendant offered Thomas 
Urquhart and other directors of the Louisiana 
Bank, to prove he was authorised at a full meet- 
ing of the directors, to subscribe a concordate 
with the defendant, to receive endorsed notes 
for one fourth of the amount of the note now 
sued upon, in full satisfaction of its amount. 

The plaintiff’s counsel resisted the intro- 
duction of the testimony, on the ground that 
the directors had no power to give such au- 
thority to Urquhart; that no written resolution 
of the board was produced. 

The introduction of the concordate was op- 
posed on the ground that it appeared to have 
been made under the authority of the parish 
court and was not homologated. 

These objections being overuled a bill of 
exceptions was taken. 

It does not appear to the court that the dis- 
trict judge erred in receiving parol evidence 
of the authority given by the directors to the 
president, to sign the concordate of the defen- 
dant and his creditors. It is shown that no 
entry was made of this authority. The direc- 
tors of a bank have the power of managing 
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WoLr 
vs. 
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its affairs; that implies the power (when jt 
it becomes necessary) to remit part ofa debt, 
in order to obtain security for the rest. 


We think the concordate was also proper. 


ly received in evidence, altho’ it was not ho. 
mologated ; the homologation is required to 
render it binding on the creditors who do not 
accede to its terms. 

We do not notice the bills of exceptions 
taken by the defendant, because he did not 
appeal, nor pray relief in this court; and as 
it is needless to do so, in examining the case 
on its merits. 

Admitting the plaintiff’s case to be fully 
made out, the defendant has shown that he 
has paid to the Louisiana Bank, who were 
holders of the note, at its maturity a certain 
part of its amount, which was received in full 
satisfaction by them. The plaintiff, who after- 
wards received the note from them, cannot be 
in a better situation then they. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Preston for the plaintiff, Hennen for the de- 
fendant. 
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GRAVIER vs. BRANDT & AL. East’n District. 
April, 1823. 
* ys Pw 
Appear from the court of the first district. pati a 


v8. 


Porter, J. delivered the opinion of the B®4™27 & 4 


court. The plaintiff has appealed, and as- | Alesations | 


7 _ petition cannot 
signs for error, apparent on the face of the re en oan 


cord; that the sheriff sold property for cash, “fen the ae, 
when it ought to have been disposed of on a ° 

credit. This error is apparent no where on 

the record, but in the allegations contained in 

the original petition; and where the general 

issue is pleaded, these allegations cannot be 

taken as facts, on which this court is autho- 


rised to reverse the judgment below. 


It is therefore ordered, adjudged and de- 
creed, that the appeal be dismissed with costs. 


Young for the plaintiff, Morse for the defen- 
dants. 


ah 


BAUDIN vs. ROLIFF & AL. ROBERTSON & AL. Inter. 
pleaders. 


Apreat from the court of the third district. A judgment 
of dismissal, is 

Porter, J. delivered the opinion of the cmaputiees 
court. The petitioner alleges that in the year nalteettogedfee 
1817 he recovered judgment against the heirs plone 


issue. 


of Phillip L. Alston, for the sum of $5360, with When in tra« 
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—_ Diswict interest at five per cent. from the 16th Febru. 
wy~ ary 1814, and that the said sum was ordered 
Bavrix to be made out of a tract of land containing 


Routrr & au. 


1000 arpents, situated on the Bayou Tunica. 
cingtitle a judg- ‘That this amount of $5360 was bid by the 


ment makes part 


of the muni- ancestor of the heirs, on the 14th of August, 


ments of an es- 


tate it is notne- 1802, for the said tract of land, at that time, 


cessary to give 


the proceedings and by subsequent proceedings of John O’Con. 


on which it was . P y 
——. ner, alcade of the fourth district, sold as the 
Strangers toa ‘ fj 
judgment can- property of Oliver Pollock—that it had been 
not be received i i bis 
to attack it on since sold in due form of law to the petitioner, 
the ground of ir- » . m4 x Y 
tegularity, or jn virtue of his judgment against the heirs of 
being rendered “ 
> Alston, for the sum of $4490, by reason of 
eviagence. 
; Payee “ which he had acquired a title to the premises, 
the price by the ° . 
— rep she- and had been put in possession of the same. 
rls saie is Me- 
dispensable toa "That certain persons, viz. Oliver Roliff and 
transfer of the . ° 
otis, ales others, had illegally entered on the premises, 
the plainti 
wes i oa and though often requested, had refused to re- 
ut li the de- 
fendant obtains move therefrom. 
credit for the a- , . sf " a 
mount, he can- Samuel Robertson and wife filed their bill 
not object to . : ‘ ig 
any arrange- of intervention, in which they stated that they 
ments by whic 
o pamianes were the lawful owners of 500 acres of land, 
Telease the 
a. : situated in the parish of Feliciana, the title to 
e vendees L 2 be F 
consent may be which they acquired in the following manner. 
shown by evi- a _ ° 
dence dehorsthe That a certain Oliver Pollock being the pro- 
deed of sale. 2 . 
To set aside prietor of 2000 acres of land, situated on the 


a conveyance 


on the groundof river Mississippi, including the mouth of the 
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Bayou Tunica, did, on the 23d day of May, in mies Diateet. 


the year 1801, by deed of conveyance, legally ~~ 
and duly executed, sell and dispose of the said — z 


‘ Rourrr & au. 
tract of 2000 acres, to a certain Janett Pol- 
its being fraudu- 


lock; that afterwards, on the 15th September jent, there must 


be fraud in ven- 


1802, the said Janett Pollock sold the undi- go,, vende, and 


the alienation 


vided half to a certain Lucilla Pollock, who just have been 


by last will and testament devised the undi- na “laa 


vided half of this portion owned by her, to of 'o” jay at 


ara ails. 
Mary S. Robertson, one of the petitioners. on questions of 


After thus exhibiting the nature of their ti- 5 ae 


not clear that 


tle, the interpleaders go on to state that they the verdict was 


es | \ » "founded on it 
may be injured by the proceedings carrying the cause will 


‘on against the original defendants; they there- fcr 
fore pray leave to intervene—be made par- 
ties, and that the right to the land and posses- 
sion of it, may be decreed to them. 

They were admitted as parties, and subse- 
quently filed the following pleas: 

That Baudin had not a good title to the 
premises; that they, the interpleaders, had— 
and that in addition thereto they held the 
land by 10 years prescription. 
~The cause was submitted to a jury, who 
found a general verdict for the plaintiff, there 
was judgment accordingly, and the defendant 


appealed. 
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In this court, it has been contended by the 
plaintiff, that all the matters and things now 
in contest between the parties in this action, 
have been definitively settled in a former 
suit. 


The decree, which is contended to have 


that effect, was given in an action in whieh 
the present plaintiff sued the heirs of P. L 
Alston, to compel them to comply with a 
purchase made by their ancestor, of a cer 
tain tract of land sold to satisfy a judgment 
he had obtained under the Spanish goverm 


ment against O. Pollock. In his petition the 
plaintiff alleged that the reason why Alstog 
had not complied with his contract, was, that 


certain persons, and among others the inten 
pleaders in this cause, had set upa title to the 
premises—and he prayed that they might be 
compelled to produce their title, if any they 
had, in order that it might be adjudicated on, 
and that they might also be compelled to de 
liver up possession of the premises, as the 
property of Oliver Pollock. 

To this petition, the parties now interven- 
ing put in a defence, containing a general de- 
nial of all the allegations therein. 

On the issue thus joined, the court decreed 
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that the petition should be dismissedyand the Pea ee 
defendants have judgment against che pedis” aed 


for costs of suit. j > a2 m., = 
| nah AL. 


The plea of res judicatatis not sustained by 

r this judgment.” If it was at all fipal,,it ae 

| favour of the defendants, not against them; 
buf we consider it one of noh-suit, which set- 


leh undécided.all questions growing outiof the 

pretensions of the respective: ‘parties. P ” 
After this judgment we find another on the 

| pee the defendants generally. Whether 
H 





the 8! against whom the, petitiort had 
been dismissed, were included in thisyand, the 
peal taken from it, we cannot discover, but 


game; for the. judgment of the district court 
on the second trial after»the: cause was re- 
, manded, is, confined expressly to the matters 
in dispute between Baudin, ‘and the heirs of 
Alston, and reservegthe rights of all rae other 
parties. ’ 
Proceeding, therefore, to examine the ‘ case 
on its merits, ‘the first thing to be inquired in- 
to is the title of the plaintiff: 
He shows a grant‘from the Spanish govern- 
ment to. Trudeau for the premises, and’a sale 
Vox. 1. (N. 8.) * 29 


@ 





ted nothing but the costsiin that cause; afid 


onsidering it as if they were, the res iwthé- 
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Bastn District, from ‘Tfudeau to’ Oliver Pollock, and sé‘far | Boll 


wwe fo particular objection has been made. Phe sags 
oe next link in the chain, ittis contended by“de. | 
en fendants, is wantin, and they object; that the 
foundation of’ the plaintiff’s -claim‘is'the pre. | invi 
ceedings had in the year 1802, against O. Poh 
lock, and that instead of producing a copy of |’ 
these proceedings, he has only offered in‘evp |, thi 
dence the judgment which was the: result¢f 
them. ‘We are; however, of opinion that t |’ 
was not nectssary for ‘the plaintiff to dose, 
ahd*'that when, in tracing ie," ajudgmes 
makes a part of “the muniments of an‘estate? | 
that it is not necessary to’ give in evidence ad 
the @Prdceedings on which it is founded 
We eannot itid@eed see on what ground, or t 
what useful purpose, it could be required" off 
the appellants held the propertyin rightof Ok i 
“ver Pollock, we Gould not inquirecollaterally 
into the merits of the judgment. Dufour vs ! 
é Camfranc, 11 Martin 604¥1f'they are strangets 
to him, there is still less*reason to permit 
them to assert his privileges, or dispute the va- 
lidity of the judgment against him. It is not | der 
introducedsas binding per sevon their rights, | settl 
but as an introductory fact necessary to make | 6 € 
out the:chain of title. We do not»know that | It 
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Pollock himself would eppoes it, so:that third ®** 
lhe | parties might in this way obtain a, henefit for wo 


gq defendant, that. ie did not wish to 


he | .by himself, but we understand the rule to be, 





fF a FPS at eas 
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ral 





 jvito bemfieium non datur. Digitiv. 50, tit. 17, 


| Mae. ‘> ‘ ‘ Yrs a 
y The same-answer mist be given to the 


, third. objection, as to whether the attorney. in 


fact, who represented: Pollock, was regularly 
' guthorizedyto do so, and-to that which com- 
plains that it-is.not showmthatConway was 
subrogated i lin’s rights. ‘The evidence 
oniwhich the Spanish*tribunal directed the 
property. to» be.gold to salisfy both the balance 
due Baudin on the» judgment, and ey 


which the surety had already paid, is not be- 
‘pre us. We must presume, until the contrary 


_ is shown, that Conway- was duly subrogated in 


the rights of - the creditor he’ had paid, more» 


particularly when ‘that: creditor joins ana 
petition that a sale should be made’ to satisfy 
the surety. The appellant has doubted 
whether such subrogation could be made un- 
der the Spanish-law, but.it appears quite-well 
settled that it could.. Curia Phailhpica, hb. 2, ¢. 
6, Cesion, nos, A0-& 43. : 

It is next urged that there was a novation 


n District. 
pril, 1823. 
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Rous &c AL- 
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» ey of the debt due, and we have been referreday | ques 
ww several decuments from the? 85th:to the 195 | been 
— pages of the record ineupport of this position; J, the’ 1 
fours 4% bution exatnitiation'we sée'no ground what, | gid 
ever for it'to rest-on: «Phe first instrumeéritis | and 
one in Which the obligorexpressly binds:him. | inihi 
self as surety for he principaldebtor, Poh | pith 
lock... The seeond is‘ thersecurity:furnished | oD 
by the exeeutor of Conway, in consequenceds '|* der 
having all the ~property adjudicated to ‘him; | sabl 
and. the third is achange’in the’surety furwish | by 
ed by: the executor: 'E tbadvopay 
ated as a» novation, *that | 
question between 
not maaereians i ar ekagmenn 





g¢ 





the questions discussed ‘ow the trial Lage wet i fitle 
4p _— plaintiff, and defendantyandtry the causé-ovet | may 
again in whieh the executionsissued.+«. iw | tant 

The next objection;and'that mainly-relied ||! with 
ow bythe deféndant, ‘is thatthe’ right, title | reg 
and interest‘of Pollock to-thisdand never pas- | twe 
sed to Alstonthe purchaser, and:consequent | ms 
ly that Baadin, in baying’ Afston’s right, did | ow 
not acquire a good “title to the premisesin | ef 


¥ 
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_ question. In support sof this position, it has 
| Deen principally contended, that Alstop bought 
, the® land ona judgmentin favor-of Baudin 
gid Conway, that»he «never paidrthe price, 
and-that not having done:so the title was rot 
_ imbim,as itedid. not-~pass by the adjudication, 
" grithout the:payment of ithe ‘purchase money. 
tePhat-the: payment of:the price, by the: bid- 
*@er at a»cash: sale by:a sheriff; is »indispet> 
sable tom transfer of the»property, if required 








by «the. oni ata whese suit the sale takes 





' | fitle will vest ig thesbayesjalthoughthe latter 


may have. given:his obligation to pay ata dis- 
tant day,iorveven have obtained @ release 


| withoutimaking.any «payment whatever. We 
regard the payment as aquestion entirely be- 
tween the person at whose. suit the property 


sold, andthe ‘bidder;.one «with: which the” 


owneref the property has nothing to do ex- 
cept to insist ;that them iarrangements shail 
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not deprivethim ofthe right to be credited. § nefit 
on the judgment forthe amount for. eu 7 aK f 
property was,stricken offi: The plaintiff un fight 
a judgment in his. favor, liké? the vendoriby | “yatio 
pfivate sale, may release the. purchaser thn ation 
chooses, provided he gives the dafonuigeatings te 
— of the proceeds.. The right.to | 
on theprice altogether, nae that of : 
cae itas hechoesesin s~ eo oe eT M ‘ser, 
In the case Gustto us Baudiny. nveithe, f ~ shov 
irom circumstances over which he-hadwno | it-we 
control, or from-other: a num ; 
years elapse before he t suit to mak - men 
the yendee comply:.with his eontract, butag, 7 
that suitjhe obtained judgment. against hi 
for the-price., (his. surely..was.an affirma 
of the sale, for it-was aclaim to:have thet 
fit of at. An execution issuing under this.ju : 
ment might legally be satisfied,out ofthe iad Man 
which formed. the considerationsof the com | wei; 
tract ongwhich that judgment-was.rendered; | clei 
For the title vested in the buyer, the moment’ #}) “ove 
the plaintiff had,,his.demand to enforce the ol 















sale, sanctioned by a. judgment. of the court: the 


The case of Durnford vs. Degruy’s syndiey& | whi 
Martin 220, contains nothing.contrary,to thisy | tha 
for there the plaintiffingisted on, having the be- 
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dy nefit of the forfeiture cf€ated by’ the buyer’s mrss 


i¢ | Mailure to comply with , and elaimed the a~ 
er ta, al cht of selling the property again: Theobser- ”“y,™ 
4 itions of the court must'be understood in re- "™* ““- 
e ‘btion to the facts then*before'them: *» ° 
ie | wt is contended thatthe lafid: was’ sold at 
am | the suit suit*of Conway and: Baudin ;*that Baudfn 
» | alone*brought am action against the futcha- 
. Hiser, and that it required; the plaintiff # 
| show'that both the pérsens; for Whose “benefit 
0 | it- was: disposed’ of,'shdiild have affirmed this a 
# | svontract by suing forthe prices” ‘The judg- 
\} ment of the Spanish tribunabwas, that the pre- 
7 misesibe sold-to pay Baudin'what was:due of 
; ‘ the original judgment, and*to satisfy@onway 
; R ithe surety, for whathe had already»paid for 
(| PeRock: “As‘the ‘amount ‘which Baudin has 
, [received does not'appear*to exceed the ba- 
b | dance due him, we think there isenot “any 
« | weight in this objection. Conway could ofily 
» | daim/a share*in'the executioningase ofan © “ea 
P )) ‘overplus.: " 
Disposing of these*objectionsy brings us to 
the title of the defendants, and the question 
which arises’on it, is one of greater difficulty 
than any other the case presents. They claim 
under a sale of the premises from Oliver: Pel- 
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lock to Janett: aa on the23d March ! 
1809.0 644) > Peet ot > eo 

The sale ie attacked: by the plaintiff ba & 
FH tion hi 
"Ist. Beeause the vendees assent to theca 


veral grounds, « 4 tatehok ae. Bs di “4 


veyance is nét given in» the instrumentiby 


which the*dand is sold to him. ‘Phiswobjag 
tion we think »unfounded. - Consent:maysbe 1 
shown by evidence dehors the instrument, api § 


in this*cas@pit 18 proved by the buyers: after. 
wards ‘coriveying péft of the premisesyand 


declating they were'the:samewhich he had 
acquired-by deed from OxPollock: Bradfordi . 
heirs vsi-Browny 11 MartinyQitecn go 
2d."Becausey it was madevunder eircum: ff 
, { yield 0 
fur fell 


stances which/render:it subject to a j 
picion-of being donewith a fraudulent’ 
Admitting this to*be proved, wewould: 


authorised to-annul the sale ; it is not a jute 


suspicion of fraud, but fraud itself, that should’ | 
be the resultof the evidences» . . weathee 
Whether the sale was fraudulent or notsie | 


the main subject'of inquiry. If it-was notyity 
appears tous to have legally passed: this title 


to Pollock, antecedent to the sale to Alston. 


If it was, the defendants» are~ without title. 


Fraud is never ‘presumed, except in cases of 
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h | bankruptcy, it must be proved, and it must be Fast'n District. 


April, 1823, 
4 proved both in the vendor and vendee, with woow 
AS od : ; B 

7 the additional circumstance that the aliena- — 


# | tion bas produced an injury to creditors. The mae 
» facts from which it may be justly inferred, it is 

y impossible to state. Each case must depend 

a gn its own circumstances. .In this before us, we 

5 | fare unable to say that it has been satisfacto- 

i Wily established. 

» | We are prevented from acting on this con- 

@ fdusion and giving judgment accordingly, by 

@ Freason of a verdict obtained by the defen- 

MH Aiant in the court below. _ It has been repeat- 

i. 
* 7 


yield our conclusions, to that which twelve of 


tly decided in this court that in cases where 









aud was put at issue, we should readily 


jur fellow citizens, hearing the witnesses, and 
‘: [ owing the parties, had formed on the same 
“7 patter. The difficulty of acting in obedience 
a fi ythis rule in the instance before us, arises 
© Piom the loose manner the pleadings are made 
¢ fp It does not appear from them, that fraud 
ity Pras a or denied, though from the proof 
e@ §adduced,and the course the cause has taken, it 
h) Jsextremely probable it was submitted to the 
®  fjuryand entered intothe consideration on which 
of |their verdict was founded. Under these cir- 


VoL. 1. (N. 5.) 23 
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cumstances we think the safest course we can 


~~ adopt, is to remand the cause for a new trial, } this 


The opinion now delivered on the varios 
points made respecting the written title of 
each party will probably narrow the enquiry 
onthe next investigation,to the single question, 
whether the conveyance from O. Pollock to J, 
Pollock was fraudulent, or not. On such ap 
issue, a jury are so emphatically more con. 
petent than this tribunal to arrive at the truth, 
that justice to the parties, requires the case 
should be acted on by that body. 

The plea of prescription does not appear 
to us to be sustained, the record shews thata 
suit was pending in the beginning of the year 
1803 between Hamilton Pollock in behalf of 
Janett Pollock, and the present plaintiff Z 
regard to this land, and we cannot learn that 
it was terminated ten years before the suit 
commenced by Baudin in the year 1814. The 
fact of possession also is not so clearly e 
tablished as it might be; but admitting that 
it is fully made out, the pendency of the suit 
interrupted the prescription. 


It is therefore ordered, adjudged and de- 
creed that the judgment of the district court 
be annulled, avoided and reversed, and itis 
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1 further ordered, adjudged and decreed that gyi 
‘| this case be remanded for a new trial and os 
that the appellee pay the costs of appeal. = 


Rouier & ab. 
Preston, for the defendant, Moreau, for the 
plaintiff. 


—a 
FORTIN vs. BLOUNT. 


AppeaL from the court of the third district. ‘The purcha- 


ser cannot claim 
a diminution of 


Martin, J. delivered the opinion of the the price for a 
deficiency of 


eurt. The defendant, sued on his promisso- mentum, calles 


the real mea- 


yy note, pleaded the want, and failure of its con- s¥te falls short 
of that expres- 


sideration—that he had been prevailed on ‘4 in the con- 
tract, by one 


by the assurance that the plaintiff held a good yd 


litle to a certain tract of land, to purchase it, of itself evi- 
dence, of the 


nd gave the note, sued on, as part of the price. ve4r’s consent 


the vendee 


That the plaintiff cannot make him a good should take pos- 
session, when 


litle, having none himself; and has failed to the thing sold is 
not, at the time, 


give him quiet and peaceable possession—that im that of a third 


. ‘ party, and this 
the tract does not contain by 31, the quantity consent is itself 


a legal delivery. 
of land anounced—that one Pyeburn claims it, 
ad has brought suit therefor. 
The Jury found a verdict for the plaintiff, 
but directed a stay of execution till he made 
acomplete title, and put the defendant in 


peaceable possession. 


! 
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There was judgment in his favor, suspend. 


ing its execution till the plaintiff gave security 
to indemnify the defendant against the con 


sequences of Pyeburn’s suit; or till he be qui- 
eted in his possession, now disturbed by that 
suit. The latter appealed. 


The parish judge, who had, as a notary, re. 
ceived the act of sale, testified to the execu. 
tion of the note before him, as the considera- 
tion of a tract of land. 

The defendant introduced the act of sale, 
the record of Pyeburn’s suit, the certificate of 
the commissioners of the United States, con- 
firming Pyeburn’s claim and rejecting the 
plaintiff's. 

Julia Fortin deposed, both the defendant 
and Pyeburn were on the plaintiff’s land (a 
large tract of 3000 acres,) 320 acres would 
cover all the improvements of both. Pyeburn 
began his in 1812; the defendant lived in his 
present house in 1819. 

Lesage deposed, he surveyed the plaintiff's 
tract of 3000 acres, part of which he had sold 
the defendant, and part to others. The de- 
fendant’s house is not within the 409 acres the 
plaintiff sold him, and surveyed by the witness. 
The line passes through his yard, but ex- 
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- 1} cludes his house, but includes the greatest ——— 
lle | part of his improvements. Both parties were — 
- present at this survey, which was made in — 

- July, 1819. ae 

t Theriot deposed, he was a chain carrier to 


Lesage, when the latter made this survey— 
When it was discovered that Pyeburn was on 
; » the land, the defendant expressed his disap- 
: probation, and the plaintiff said he wonld give 
Pyeburn ten days only to move off; after which 
| he would sue him. 

The plaintiff read his notice to the commis- 
siouers for the claim of his tract of 3000 ar- 
pents, with the Baton Rouge Gazette of April 


e us ) 
24, 1819, containing the act of Congress of } 
the 3d March, preceding with regard, to land | 

i ' ;, 

| claims—to show that it was published there, 

. within five miles of the tract, on that day. | 

: The principal difficulty in this case has | 

: been in regard to the alleged want of delive- 

; ry of possession. 

; The deed is of itself evidence, of the ven- 

‘ dor’s consent the vendee should take posses- 

sion, when the thing sold is not, at the time, 

: in that of a third party. Civil Code, 350, art. 


30; and this consent is itself a legal delivery, 
id, 29, 
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Now it is in evidence that the defendant is 


in possession of a considerable portion of the. 


land sold. The greatest part of his improve- 
ments are on, and his house quite by it. But 
it is also in evidence, that Peyburn was in pos- 
session of some part of it, a short time before 
the date of the deed, which is the 26th July, 
1819—he was there at the time of the sur- 
vey, in the preceding month of June. It is 
not alleged that he ever disturbed the de- 
fendant’s possession or title, till nearly three 
years after—not till after the inception of the 
present suit. His first claim is of the 2d of 
May, 1822, asserting then his claim to a tract 
of 640 square arpents, and complaining that 


the defendant had taken possession of some 


part of it. 
Nothing in the evidence establishes that 
this possession extended over twenty arpents, 


or a twentieth part of 409 square arpents,_ 


which the plaintiff sold to the defendant. If 
nineteen-twentieths of the tract was not pre- 
vented, by Peyburn’s adverse possession, from 
becoming the defendant’s absolute property; 
by the constructive delivery of possession, 


which resulted from the deed, he could nei-. 


ther demand the cancelling of the sale, nor a 
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diminution of the price, on account of the dif- 
ference between the quantity of land sold, and 


that delivered ; Civ. Code 352, art. 43. and if he 


could, on account ofa larger difference, he was 
bound to demand it within a year from the 
date of the deed.—+b. arts. 14-46. 

The district court were not bound by that 
part of the verdict, which requires that the ex- 
ecution be stayed. Facts only are to be found 
by the jury—the law is to be applied by the 
court. 

If the title of the defendant be defective, 
he has the remedy which all vendee’s have 
in the warranty of the vendor. If his posses- 
sion is liable to be disturbed, the court has 
provided for his redress, by directing that the 
price may not be demandable till security be 
given for its indemnification. 


It is therefore ordered, adjudged and de- 
creed, that the judgment be affirmed with 
costs. 


Dumoulin for the plaintiff, Preston for the 
defendant. 
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April, 1823. BUTLER vs. DE HART. 

Pr’ 

Borren —_ Appr at from the court of the first district, 
De Hart. 








hinue aw Porter, J. delivered the opinion of the 
is the duty : ; . is 
of the party ex- court. This is an action in which the plain. 


cepting :o put on 


the record so tiff claims the value of five bales of cotton 


much of the tes- 


timony as is ne which he states the defendant received on 


cessary to a ful 


understanding freight, and failed to deliver according to his 


of his bill of ex- 


ceptions. agreement contained in the bill of lading, 


An agent isa 


gool witness. "The general issue was pleaded. There was 
A change of 


surety may be 7 — defendant nd h 
par ig judgment against the defendant, a € ap. 


cout, so as to nealed. ‘The case has been submitted with 


enable the per- 


son first bound out argument. 
to testify. 


The rules of Before the trial was gone into, the counsel 


the inferior 


court cannot be for the appellant moved to dismiss the suit 
q 


noticed unless 


they aresent vp there being no bond filed for costs and 
charges, as prescribed by the 23d rule of 
court. The judge refused to accede to the 
application, and his decision was excepted to, 
Nothing in the record enables us to say the 
judge erred. The rule of court is not sent 
up, and without a knowlede of it we cannot 
say the action ought to have been dismissed. 
The defendant also moved for a continu. 
ance, and further time to make his defeuce. 
On what grounds, the bill of exceptions is en- 


tirely silent, aud nothing appears in any part 
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of the record to inform us on what facts the Sesie District. 


motion was based. We have no means there- 
fore of ascertaining there was error in the opi- 
nion of the court. It is the duty of the party 
excepting, to put on the record so much of the 
testimony as is necessary to a full understand- 
ing of the decision complained of. 1 Martin’s 
Dig. 594. And if he fails to do so, he loses 
the benefit of his exception. 

There is another bill of exceptions. On the 
trial the plaintiff offered Laidlaw as a witness. 
He was objected to because he was the con- 
signee of the cotton, and security for costs. 
The first ground is untenable. The witness 
was not called on to disprove any négligence 
imputed to him, and his liability over, depend- 
ed on various facts not involved in the trial of 
this cause. An agent is admissible ex necessi- 
tate. There is no rule better established than 


dhis. See Phillips on Evidence, ed. 1820, 37, 40. 


§ Johnson 256. 1 Johnson’s cases, 410. 
Neither did the judge err in directing a 
change of surety so as to enable the person 


first bound to testify. There is no allegation 


that the second was insolvent, and the 


eourse pursued by the court is the commen 
Von. 1. (nN. 8. 24 


April, 1823. 


PY 
BurTLer 
vs. 

De Hart. 
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Een, 1923, Oe In Cases of this kind. Phillips on Ev. 48, 


waa 8 Johnson 407. . 
BuTLER 


DeHarr. ‘The facts proved justify the conclusion 
which the court have drawn from them on 
the merits, and it is therefore ordered, ad. 
judged and decreed, that the judgment of the ne 
district court be affirmed with costs. ; 


Maybin for the plaintiff, Grymes for the de | 
fendant. 
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